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Public prosecution is a lawsuit in which the authorities appointed by law requests 
the judgment authorities to look into suspect‘s criminal liability on behalf of the State 
in order to maintain the interests of the State, and the public. It is the bridge of 
criminal investigation and criminal trial, and it is inevitable and important part of the 
criminal litigation.  Public prosecution discretion means the right (or power) which 
the prosecutor makes its decision on whether to bring a public prosecution and how to 
bring such a prosecution at its discretion. 
Non-prosecution means the prosecution authorities make the decision of not to 
bring a criminal lawsuit to the people’s court after review the case submitted by the 
public security authorities.  According to the criminal procedure law of PRC, the 
non-prosecution areas cover following three situations: non-prosecution in accordance 
with laws, non-prosecution based on discretion, and non prosecution due to lack of 
evidence (non-prosecution for existing questions ).   This dissertation will mainly 
discuss the development and change in the non-prosecution based on discretion and 
existing questions.    
The author tries to explain and analyze the public prosecution discretion in our 
country, and make a line on the non-prosecution area, so as to make the development 
of public prosecution discretion in the non-prosecution area clear, and seek its future 
development.  The structure of this dissertation falls into three parts: preamble, main 
discussion and conclusion. 
The preamble mainly summarizes the main point of this dissertation: the further 
development of public prosecution discretion in the non-persecution area. 
Main discussion is the major part of this discussion and divided in to six chapters: 
The First Chapter analyze the public prosecution discretion; the Second Chapter 
define the area of the non-prosecution and further discussion the source and 
development of the non-prosecution system under the culture of our country; the 
Third Chapter introduces the different modes used in other countries;  the Fourth 
Chapter is the major part of this dissertation, introduce author’s estimation of the 
extension of the public prosecution discretion in the non-prosecution area, and it 














postponing prosecution in certain area, the trend on strictly review evidence on the 
non-prosecution due to existing questions; The last Chapter discusses the reasonable 
and effective restriction about the Public prosecution discretion.  
The conclusion, the author forecast that the extension of non-prosecution 
discretion in the non-prosecution are will trend to be actively.  
However, there must be some deficiencies in the thesis, please be unstinted to 
point them out. 
 














目  录 
 
目  录 
 
引  言 ····················································································································· 1 
第一章  公诉裁量权 ·························································································· 3 
第一节  公诉裁量权概述 ················································································ 3 
第二节  公诉裁量权的法理依据 ···································································· 6 
第三节  公诉裁量权存续的理由 ·································································· 10 
第二章  我国的不起诉制度 ·········································································· 16 
第一节  我国的不起诉领域 ·········································································· 16 
第二节  不起诉制度的法律文化渊源··························································· 17 
第三节  不起诉制度的发展历程 ·································································· 20 
第三章  其他国家与地区的不诉制度························································ 23 
第一节  德国的暂时不予起诉制度 ······························································ 23 
第二节  美国的缓起诉制度 ·········································································· 25 
第三节  日本的起诉犹豫制度 ······································································ 28 
第四节  我国台湾地区的缓起诉制度··························································· 31 
第四章  公诉裁量权在现代司法制度中的扩张与完善 ······················· 35 
第一节  酌定不起诉制度的完善 ·································································· 35 
第二节  在特定范畴增设暂缓起诉制度······················································· 38 
第三节  准确适用存疑不诉之证据考量······················································· 40 
第四节  取消公诉转自诉的救济方式··························································· 43 
第五章  公诉裁量权的制约 ·········································································· 47 
第一节  国外检察官公诉裁量权的制约机制··············································· 47 
第二节  我国检察官公诉裁量权制约机制及存在的问题 ··························· 51 
第三节  完善我国公诉裁量权制约机制的构想 ··········································· 54 






























Introduction ·········································································································· 1 
Chapter 1  the public prosecution discretion ··········································· 3 
Subchapter 1  the public prosecution discretion to outline································ 3 
Subchapter 2  the legal principle theory of law to rest on the public 
prosecution discretion to outline ················································ 6 
Subchapter 3  the reason which the power lasts about the public 
prosecution discretion ······························································ 10 
Chapter 2  the Non-prosecution system of our country······················ 16 
Subchapter 1  the area of the Non-prosecution ··············································· 16 
Subchapter 2  the Non-prosecution system under the culture of our  
Country ···················································································· 17 
Subchapter 3  the development of the Non-prosecution system······················ 20 
Chapter 3  the Non-prosecution system of the other countries and  
the area························································································· 23 
Subchapter 1  the temporarily prosecution system of Germany······················ 23 
Subchapter 2  the slow prosecution system of the United States····················· 25 
Subchapter 3  the prosecution hesitation system of Japan ······························ 28 
Subchapter 4  the slow prosecution system of Taiwan area ···························· 31 
Chapter 4  the extendtion of the public prosecution discretion in  
the Non-prosecution area ······················································· 35 
Subchapter 1  the perfecting of the non-prosecution based on discretion 
Subchapter 2  add the postponing prosecution in certain area ························ 38 
Subchapter 3  the trend on strictly review evidence on the  
non-prosecution ······································································· 40 
Subchapter 4  cancels the appeal to transfer the private prosecution the  
relief way ················································································· 43 
Chapter 5  the restriction about the Public prosecution  














Subchapter 1  the restriction about the Public prosecution discretion 
overseas ··················································································· 47 
Subchapter 2  the restriction mechanism and existence question about  
our country’s Public prosecution discretion ····························· 51 
Subchapter 3  Consummates our country’s conception of the restriction 
about the Public prosecution discretion···································· 54 














引  言 1
 








































浅谈公诉裁量权在不诉领域的扩张  2 
定。《刑事诉讼法学》明确指出，“不起诉决定具有终止刑事诉讼的效力。”①根据
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